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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued.  Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter.  (Local Rule 3.43(2).)  CourtCall will NOT be used by D-36.  Zoom is approved 

for all hearings except Issue Conferences and Trial.  Department 36’s telephone number is: 

(925) 608-1136. 

NOTE: In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be 

argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number 

is: (925) 608-2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov.  

Warning: this email address is not be used for any communication with the department except as 

expressly and specifically authorized by the Court.  Any emails received in contravention of this 

order will be disregarded by the Court and may subject the offending party to sanctions. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 

 1.  TIME:  1:30   CASE#: MSC18-01086 
CASE NAME: BAIOCCHI VS DISCOVERY BUILDERS 
HEARING ON MOTION TO/FOR CONTINUE TRIAL FILED BY DISCOVERY 
BUILDERS, INC. 
* TENTATIVE RULING: * 
 
 
Judicial Notice: Plaintiff’s request for judicial notice of the Butte County Complaint and 
Stipulation filed in Guy, et al v. Discovery Homes et al is granted.  The Court further takes 
judicial notice of its own docket in this matter.  Evid. Code 452, 453. 
 
Background:   
 On October 1, 2020, the Honorable Judge Burch set August 9, 2021 as the trial date in 
this case.  On January 25, 2021, the Court gave notice to counsel that the trial was continued to 
August 30, 2021 as the department was unavailable on August 9, 2021.  On June 7, 2021, 
Counsel for Defendant moved to continue the trial claiming that certain Defendant witnesses are 
scheduled to be in a trial in Butte County which is scheduled on the same date as this matter.  
Plaintiff opposes the motion to continue, asserting that the Butte County case which was filed on 
June 28, 2019 is a more recent case than the instant matter (the Complaint in this case was 
filed May 29, 2018).  In support of their opposition, Plaintiff notes that the April 22, 2021 
stipulation in which Defendant agreed to the Butte County date occurred months after this Court 
notified all parties of the changed trial date. In comparing the pleadings, it appears as though 
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different law firms represent Defendant in the two cases.  Plaintiff objects to the motion as she 
asserts that damage to the home’s foundation is increasing as she awaits her day in court.   
 The Stipulation in the Butte County matter was filed on April 22, 2021.  Affidavits filed by 
Defendant assert that they received information on May 13, 2021 from their client regarding 
notifying counsel that their “main representative” and “lay witnesses” were unavailable until 
September 20, 2021. No information was provided as to the failure of counsel and their client to 
ensure their witnesses were available when the case was first set for trial on August 9 in 
October of 2020; nor why they failed to act when the case was continued in January of 2021 to 
August 30, 2020. 
 
Discussion: 
 To ensure the prompt disposition of civil cases, the dates assigned for a trial are firm. All 
parties and their counsel must regard the date set for trial as certain. California Rules of Court 
3.1332(a). Continuances cannot be used for purposes of delay; motions to continue a firm trial 
date are generally disfavored. (Pham v. Nguyen (1997) 54 Cal.App.4th 11, 17) "[T]he mere 
absence of a party standing alone is insufficient to compel a court to grant a continuance.  Even 
the alleged illness and inability of the defendants to attend the trial has been held insufficient 
grounds for reversal where the trial court denied a request for a continuance in the absence of 
supporting affidavits." (Young v. Redman 55 Cal.App.3d 827, 831).  Although there are 
declarations in this case, Defendant fails to provide any substantive information as to these 
particular witnesses are necessary.  Moreover, Defendant’s motion and Declarations provide no 
substantive information regarding their failure to schedule their witnesses when the trial date 
was set.   
 Although it appears that counsel for Defendant in Butte County is not the same firm as 
counsel for Defendant in this case, the scheduling of witnesses and prudent trial management 
for this case fall squarely on the shoulders of Defendant.   
 The Court has considered and weighed the detriment to the Plaintiff against the potential 
detriment and lack of diligence exercised by Defendant and determines that Defendant has 
failed to demonstrate good cause to continue the trial. "A showing of good cause requires that 
the party seeking a continuance has prepared for trial with due diligence. Particularly, when the 
party seeks a continuance to secure a witness's testimony, the party must show that he 
exercised due diligence to secure the witness's attendance, that the witness would be available 
to testify within a reasonable time, that the testimony was material and not cumulative." (People 
v. Henderson (2004) 115 Cal.App.4th 922, 934).  The trial date of August 30, 2021 is confirmed 
and the motion to continue the trial is denied. 

 


